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Rolling Down the Curtain on "Roll-Ups": The Case for Federal Legislation To Protect Limited Partners
Kenneth R. Hillier
During the early 1980s, millions of investors sought high returns and tax advantages through participation in real estate limited partnerships (RELPs). 1 RELPs would purchase one or more pieces of real estate. The general partner or an entity related to the general partner would often manage this property, and the revenues from the rental of the property would flow to the limited partners and to the general partner after the deduction of operating expenses and management fees. Generally, the partnership was intended to be of a limited duration. 2 The partnership agreement would specify a time span during which the property would be sold. After the liquidation of the RELP assets, the proceeds were to be distributed to the limited and general partners and the RELP would dissolve. 3 Many of the RELPs' tax advantages disappeared with the passage of the Tax Reform Act of 1986. 4 Combined with the general slump in the real estate industry, 5 this led many limited partners to seek buyers for their partnership interests. Because of the lack of an organized market, however, limited partners could sell their interests only at a sharp discount to the actual value of the underlying real estate. Oct. 4, 1990 , at 91 (predicting continuation of nationwide slump in real estate market caused by over-building during the 1980s); Ness, supra note 4, at 50 (Many RELPs were "hurt by the decline of the real estate market. ••• ").
6. The lack of an organized market for RELP shares, which represent interests in private limited partnerships, makes the investment harder to sell, thereby reducing its liquidity. Investing in Real Estate Syndicates for a Tax Break, Bus. WK., Feb. 7, 1983 , at 99. See infra section 155 [Vol. 90:155 Many RELP general partners seemingly came to the rescue of the limited partners, promising liquidity for the RELPs through a "rollup," which merges two or more limited partnerships. The resultant rolled-up entity (RUE) can take the form of a corporation or a master limited partnership. 7 Because the RUE can be traded on a public stock exchange, the investment is more liquid. 8 Other supposed benefits of roll-ups include reduced operating costs through economies of scale and greater access to capital markets. 9 To date, a total of more than $1.5 billion worth of RELPs have been "rolled" into RUEs; experts estimate RELPs worth more than $3 billion are awaiting rollups. Io In part because RELP general partners need only receive a majority of "yes" votes from the limited partners to proceed with the rollup, approval of the transaction is practically automatic. I I The results, however, have been far from spectacular. Generally, RUE share prices have plunged dramatically after introduction to the stock market, Iz resulting in a number of tales of inheritances and retirement I.A.3 for a discussion of the relation between share prices and the value of the underlying real estate. 11. In two recent roll-ups, a few partnerships voted against the roll-up and did not participate. Breeden, supra note 2, at 28. Almost every other roll-up proposal presented to limited partners, however, has been approved. Many observers feel this high rate of approval is due to the fact that brokers soliciting votes from the limited partners are paid commissions (usually two percent) for each "yes" vote but nothing for a "no" vote. See, e.g., Jane B. Quinn, With Partners Like These • .
See, e.g., Kurt Eichenwald, N.A.S.D. Sets Rule for Brokers of Limited
• , NEWSWEEK, July 2, 1990, at 41; Downey, supra note 1; Opsata, supra note 9, at 53; Rowland, supra note 1; Rudnitsky, supra note 7 at 256. 13 This has led some observers to assert that only the general partner gains from a toll-up. 1 4 Observers suggest several reasons for the disappointing performance of RUEs. The high fees incurred by the RELPs during the rollup process may lower their value; 15 profitable RELPs often become lumped with unprofitable ones; 16 general partners fuel unrealistic expectations by projecting overly optimistic results; 17 and RUEs, unlike their predecessors, are subject to the scrutiny of the stock market, which emphasizes current earning capability over long-term appreciation potential. 18 Whatever the reasons, the dismal performance of RUEs 19 has led many to question the wisdom of such transactions. 20 One flaw in the roll-up process is the helplessness of a limited partner who does not want to participate in the transaction. As long as a majority of the limited partners approves the roll-up, the "dissenting" limited partner has no option but to exchange the RELP shares for shares in the new RUE.
This Note examines roll-ups and the lack of alternatives available to reluctant limited partners. Part I focuses on existing judicial remedies for limited partners, such as injunctions and actions for damages, and explains why these courses of action provide inadequate protection. This Part then reviews recent attempts at statutory protection and points out the shortcomings of these remedies. Part II examines safeguards afforded analogously situated corporate shareholders and sets forth arguments why limited partners should receive similar protection. After demonstrating the need for legislation, Part III suggests Rowland [Vol. 90:1SS a workable structure for this statutory protection. Then, the Note discusses the relative virtues of federal and state action and concludes the need for quick, uniform action dictates that the federal government, rather than the states, should act in this area. Finally, the Note discusses recent congressional activity on the subject of roll-ups.
I. CURRENT LACK OF ADEQUATE REMEDIES
Currently, limited partners who prefer not to participate in a rollup face a Robson's choice between selling their shares at a sharp dis;-count21 and utilizing judicial action either to prevent the roll-up2 2 or recover damages after the formation of the RUE. 23 The former alternative, for obvious reasons, is an unattractive one; the latter rarely succeeds. 24 Recent legislative attempts offer remedies, 25 but, unfortunately, the existing solutions fail to address several important considerations, such as the fairness of using market value to measure the RELP shares' worth.
Part I of this Note explains the lack of available remedies for dissenting limited partneri. After a discussion of general litigation-related problems in section I.A.1, section I.A.2 examines the possibility of enjoining the roll-up through a preliminary injunction. Then, section I.A.3 explores the possibility of maintaining an action for damages after the roll-up has been completed. Finally, section I.B discusses one state's recent attempt to protect limited partners.
A. Existing Judicial Remedies

General Problems Concerning Litigation
Before examining the specific inadequacies of existing judicial remedies, 26 it may be useful to describe more general impediments to effective use of the judiciary by dissenting limited partners. These general barriers exist in other types of securities litigation initiated by investors and, hence, are not unique to the RELP investor. But due to the specific character of the RELP investor, these problems are especially severe.
The cost of litigation creates one barrier. While this expense may be worthwhile for large, institutional investors, the typical holders of RELPs only invest approximately $10,000 each. 27 A suit brought to 21 enjoin a roll-up, 28 or recover damages after the roll-up, 2 9 would almost certainly cost a sizable portion of the average roll-up investor's holding. 30 Although the roll-up may prove costly to the RELP investor, 31 allowing the roll-up to proceed may be less expensive than litigation for most RELP investors.
If the limited partners banded together, either informally or in a class action, litigation would be more affordable. Unfortunately, informal alliances prove logistically difficult to form and maintain. The investors must ascertain the identities of other investors, determine their opposition to the roll-up, and then organize the litigation. 32 Similarly, class action suits sometimes reduce costs, but they are not without their problems, including conflicts of interest 33 The generally unsophisticated nature of the RELP investors similarly limits the possibility of litigation-oriented relief. 35 Small RELP holders who oppose the roll-up may not know they have any recourse other than voting "no.', Indeed, such investors may fear incurring the ire of the general partner, knowing they may remain partners with their adversary after the litigation. Even if these investors were sophisticated, the weak financial condition of many general partners 3 6 makes them unattractive defendants. Facing such roadblocks, the dissenting RELP limited partner steps into the litigant,s batter,s box with two strikes. The specific barriers to roll-up litigation, discussed below, effectively provide the strike-out pitch.
Injunctive Relief
To prevent a roll-up, a limited partner may attempt to halt the transaction by first obtaining a preliminary injunction before completion of the roll-up, and then prevailing at a full trial on the merits. 3 7 Although Rule 65(a) of the Federal Rules of Civil Procedure, 38 which governs preliminary injunctions in federal courts, does not set forth specific grounds for denying or granting relief, courts have developed a standard formulation. 39 Usually, four factors control: (1) the likelihood of the plaintiff prevailing on the merits; (2) a balancing of the harm to the plaintiff with the harm to the defendant if the injunction is granted; (3) the public interest; and (4) the threat of irreparable injury to the plaintiff upon the denial of the injunction. 40 The application of between attorneys' fees and the benefits class actions confer upon individual class members has .•• led some critics to suggest that class actions are in fact 'lawyer's lawsuits,' •••• "). this formula rests in the discretion of the trial court. 41 The "threat of irreparable injury" requirement creates problems for the dissenting limited partner. "Irreparable injury" is usually defined tautologically as "harm that has or will occur [which] cannot be repaired." 42 Any harm compensable by money damages usually falls outside this definition. 43 An exception to this principle does exist -if the damages are impossible or excessively difficult to calculate, the harm is deemed irreparable. 44 Utilizing this exception to the money damages principle is difficult at best. The RELP investor will have difficulty demonstrating incalculable damages. The simple measure of damages incurred as a result of the roll-up is the value of the RELP shares before the roll-up minus the value of the RUE shares after the roll-up (the "before and after" measure). 45 Typically, cases in which damages have been ruled incalculable46 have involved situations where the denial of the preliminary injunction would lead to an "after" value which cannot be measured. 47 The difficulty in the roll-up case, on the other hand, exists in the "before" measurement because the market price of the RUE shares represents, by definition, the "after" value. The key to ascertaining the appropriate "before" value is choosing the correct method of valuation of the preroll-up RELP interests, namely, whether to use the RELP's market value or net asset value. 48 As such, the problem for the RELP investor is not one of calculating or measuring damages; rather, it is one of proving damages. Consequently, the exception for incalculable damages probably would be of little help to the RELP limited partner.
Even if this avenue were more promising, strategic considerations might weigh against exploiting it. The dissenting limited partner would have to prepare for the possibility that the court would deny the preliminary injunction, thereby allowing the roll-up to proceed, and might wish to preserve the ability to pursue an action for money damages after the roll-up occurs. 49 As part of the damages action, the limited partner will have to plead the measure of damages and will want to assert that this measure is logical, if not patent. Most litigants are likely to be wary of making such an argument after earlier arguing that the damages are incalculable. The dissenting limited partner may forgo use of the exception for incalculable damages to avoid being caught in this position. In a recent article, so Professor Douglas Laycock disputes the existence of an irreparable injury rule. He asserts "[c]ourts have escaped the rule by defining adequacy [of damages] in such a way that damages are never an adequate substitute for plaintiff's loss."st Thus, Laycock believes the irreparable injury rule represents nothing more than a means for judges to reach their desired result.
Laycock's argument appears promising to dissenting limited partners, who could explain their plight and hope the court sympathizes. Accepting Laycock's thesis over the views of other authorities,s 2 however, does not automatically lead to the conclusion that preliminary injunctions are available to dissenting limited partners. If, as Laycock suggests, preliminary injunctions are granted or denied based on the result desired by the judge, a judge still may not want to prevent a rollup already approved by a majority of the limited partners. Given the magnitude of the roll-up problem,s 3 reliance on the perceived arbitrary nature of the preliminary injunction apparatus would be ill-advised. Thus, Laycock's thesis does not correct the lack of remedies available to RELP limited partners.
A full hearing on the merits would occur only after a preliminary injunction motion succeeds. The court's decision to grant a permanent injunction focuses on the existence of an adequate remedy at even in the event of a successful preliminary motion, the dissenting limited partner would still have to relitigate the issue of irreparable injury at trial. In summary, injunctive relief is difficult to obtain. The time and expense required by such a strategy further decreases the likelihood it will even be attempted. A plaintiff must be prepared to fight an uphill battle to obtain a preliminary injunction, which, even if successful, only delays the roll-up until a full hearing on the merits. At trial, the plaintiff must relitigate the entire issue of irreparable harm to show the lack of an adequate remedy at law. Success at trial, of course, cannot be guaranteed. Thus, injunctive relief offers little hope to a dissenting limited partner.
Action for Damages
As an alternative to preventing the roll-up through an injunction, a dissenting limited partner may allow the roll-up to proceed and then sue to recover damages. The difference in value between the prerollup RELP shares (the "before" value) and the postroll-up RUE shares (the "after" value) represents the simple measure of damages. Unfortunately, this measure is "simple" only with respect to the "after" value; the court can easily determine the worth of the RUE shares by looking at the price of the RUE shares traded in the stock market. 57 The "before" value, on the other hand, is a more complicated matter, due to the illiquidity discount associated with RELP shares. Because no ready market for RELP shares exists, these shares trade for less than they would in a value-efficient market. 58 In a value-efficient market, the market value of a security will equal the present value of the expected cash income flowing from that security. 5 9 In the case of a RELP, this would be the value of the underlying real estate (the "net asset value''). 60 The illiquidity of the RELP shares, however, results in a market price below the RELP's net asset value. Because of this discrepancy, each party to the litiga-57. The simplicity of the "after" is simple assuming there is no dispute over the timing of that value. Realistically, however, the parties could argue over which market price is appropriate -the price of the RUE share immediately after introduction to the market, or the RUE share price at some later date.
58. See Opsata, supra note 9, at 48 (Limited partners attempting to sell must "search for buyers on the secondary market [and] tion will certainly attempt to use the value most favorable to it; the general partner will argue for use of the market price as the "before" value while the dissenting limited partner will champion the higher net asset value.
Market value is an attractive method to those who believe no security is ever worth more than what it would bring in the marketplace. The illiquidity of the RELP, the general partner could argue, resembles any market fact which is characteristic of the investment and affects its value. As such, according to this line of reasoning, the "before" value should reflect this illiquidity.
While this argument has some appeal, a closer examination of RELPs shows net asset value to be the more appropriate "before" value. Judicial proceedings and security laws should protect legitimate investor expectations. 61 RELPs, as real estate investments with fixed termination dates, represent the type of investment many intend to hold until the partnership dissolves. 62 In this respect, RELPs differ from corporate stocks, which have no termination date. Thus, use of the market value of the RELP as the "before" value unfairly penalizes the RELP investor for the illiquidity of an investment the investor may have never planned to sell. Because the investor expected to realize full net asset value at termination, use of the net asset value as the "before" measure clearly fits the investor's expectations.
In a sense, the roll-up is a forced sale. The general partner and the majority of limited partners, by approving the roll-up, force the dissenting limited partners to exchange their RELP shares for RUE shares. As such, the dissenting limited partner's situation parallels that of a minority shareholder forced to sell shares in a buy-out approved by the majority of stockholders. Several courts have found illiquidity discounts in the computation of premerger value to run counter to the goal of protecting minority shareholders. 63 Professor Charles Murdock, examining this situation in the corporate merger context, likewise found the illiquidity discount to be inappropriate.
The action of those in control, by setting in motion events which lead to the buy-out of the minority (thereby providing liquidity), forecloses the minority from participating in any future growth or future advanta- geous sale. Having lost the ability to alienate these shares more advantageously, it would again be paradoxical to discount minority shares for lack of alienability when the majority, through triggering a buy-out have created a market now but foreclosed the possibility of a more attractive market later. 64 Similarly, in the roll-up situation, it would be paradoxical and unfair to discount the RELP shares for their illiquidity when the general partner and the majority foreclosed the possibility of realizing the full net asset value at the original termination date.
Furthermore, there are reasons to doubt the accuracy of market value as a measure of the RELP shares' worth. In his landmark article, Professor George Akerlof set forth the "lemons market" theory. 65 Akerlof asserted that in markets where consumers could not easily distinguish goods on the basis of quality, consumers will only be willing to pay for average quality goods. 66 This tendency keeps higher quality goods out of the market. Consumers then adjust their assessment of the worth of an average quality good, driving prices even lower. Market value therefore fails to reflect accurately the true value of the goods. While commentators have cautioned against the application of this theory to securities such as stocks, 67 the RELP market possesses the primary characteristic of a lemons market. In the RELP market, buyers lack the information necessary to assess the true value of the RELP shares. 68 Furthermore, the quality of RELPs varies widely. 69 Thus, buyers may only be willing to pay for a RELP share of average quality. This strongly suggests market value may not be the accurate indicator of worth its supporters would claim it to be.
Unfortunately, these justifications for net asset value do not ensure that the dissenting limited partner will prevail on this issue at trial. In the absence of a statute dictating a method for valuing the RELP shares, a court may be persuaded to adopt the market value approach put forth by the general partner. 7° First, the court may be influenced by the ease of ascertaining the market value. Determining this value involves no more than a cursory examination of trades involving the RELP in question; ascertaining net asset value, on the other hand, involves a certain amount of conjecture as to the value of the underlying real estate. Yet the ease of calculating market value does not justify its use. The purpose of a damage award is to restore the injured plaintiff to his or her previous position; 71 if damages are to serve their function, ease of measurement must yield to fully compensating plaintiffs. 72 Use of market value would frustrate the limited partner's attempt to gain redress for the injuries brought about by the roll-up. 73 Second, a court may find further reason to resort to market value as the "before" measure by analogizing to case law or statutes developed for more common securities, such as stocks. 74 In many instances, such authorities will dictate use of market value. 75 But these text. Thus, the plaintiffs should not be the ones to suffer the consequences of the lack ofa way to find the "true" value of the property. Cf. Brunswick Corp. v. Spinit Reel Co., 832 F.2d 513 (10th Cir. 1987) (court may engage in some degree of speculation as to damages when imprecision is result of defendant's wrongdoing).
73. As a part of this obstacle of convincing the court to use net asset value as the "before" measure, the plaintiff has the burden of proving many facts (such as expectations) which arc more easily "proved" to a legislature once than to courts in each case. Cf. Oregon v. Elstad, 470 U.S. 298, 368 (1984) (Stevens, J., dissenting) (purpose of employing irrebuttable Miranda presumption of coercion in fourth amendment setting is to avoid a complicated "fact-bound inquiry").
It is conceivable that the market value of a RELP could exceed its net asset value, due to factors such as superior management of the partnership. There is little evidence to suggest this occurs with any frequency, as the illiquidity discount would normally more than offset any such factor. 74. Indeed, the limited partner's complaint may compel the court to rely on such authority. Because limited partners cannot resort to any effective statutory protection, they may be forced to plead their causes of action under these analogous security cases or statutes.
75. In California, for example, the relevant case law for securities holds market value to be offering or selling a security while making an untrue statement of material fact or omitting a statement of material fact. The statute sets forth four measures of damages, none of which translates well to a roll-up. The statute seems to envision the more common transaction wherein a buyer pays cash in exchange for a security. In a roll-up, however, the "buyer'' exchanges his or her RELP shares for a security.).
authorities ignore fundamental differences between securities such as stocks and RELPs. For example, while stocks usually represent shares of ownership in an ongoing enterprise, RELP shares constitute interests in an entity with a finite life. 76 Use of authorities which fail to take these differences into account exacerbates the limited partner's quandary resulting from the lack of an adequate remedy. But unless a court can rely on law developed specifically for RELPs, it may feel constrained to use authorities ill-fitted to the limited partner's situation.
Finally, the general partner may convince the court to use market value by pointing out the formal structure of the RELPs. Technically, the limited partners in a RELP own a security rather than the underlying real estate. 77 The general partner could argue that the court should therefore use market value rather than net asset value to assess the worth of the limited partners' holdings. Such reasoning exalts form over substance and distracts the decision maker from :finding a measure of damages which will truly return the injured plaintiffs to their previous position. By focusing on the technicalities of the RELP, the court may instead penalize the limited partners for the illiquidity of the RELPs. 78 In the absence of a statutory remedy, any one of these arguments by the general partner may result in an improper measure of damages.
B. Existing Statutory Remedies
On September 18, 1990, California Governor George Deukmejian signed into law a bill introduced in response to pleas from disgruntled limited partners. 79 The law amended California's statutory regulation of limited partnerships to provide dissenting limited partners with the right to require the partnership about to be rolled-up to purchase the dissenter's interest. This statute, patterned after state appraisal remedies, 80 appears at :first glance to solve the roll-up problem, at least in California. Closer scrutiny reveals several flaws which still leave the RELP dissenter without effective protection. The statute's requirement that the partnership repurchase the dissenting partner's shares at "fair market value" is its first flaw. As discussed earlier, net asset value more fully compensates the dissenting limited partner. 82 Furthermore, a statute providing the right to sell a security at fair market value seems redundant, because an investor always retains that right. This language, to be fair, does provide some relief to RELP investors. First, the law provides the limited partner with a buyer. 83 Second, ~he statutory definition of "fair market value" as the value "as of the day before the first announcement of the terms of the proposed reorganization, excluding any appreciation or depreciation in consequence of the proposed reorganization," 84 allows the dissenting investor to recapture any loss in value resulting from the announcement of the roll-up. 8s While this first flaw, the use of market value, inhibits the law's effectiveness, the second flaw renders the statute largely useless. The statute applies only to "domestic limited partnerships formed on or after January 1, 1991," 86 so the billions of dollars worth of RELPs formed during the 1980s 87 may still be rolled up without any remedy for the dissenting limited partner. Because virtually no new partnerships are currently being formed, this law is essentially an exercise in futility. 88 While 
II. THE ANALOGY TO APPRAISAL STATUTES
In the absence of statutory protection, the dissenting limited partner's predicament closely resembles that of a corporate shareholder opposing a fundamental change in the corporation. 9° For example, a corporate shareholder opposing a merger, 91 like the RELP investor, owns an interest in an entity that will soon cease to exist due to the actions of the majority. Without statutory protection, the shareholders face a choice of tendering their shares 92 or selling in the open market. This choice mirrors the alternatives available to the RELP investor. 93 For the RELP limited partner, the similarities regrettably end there, for unlike RELP limited partners, dissenting corporate shareholders have recourse to state appraisal remedies.
All fifty states and the District of Columbia currently offer appraisal proceedings to corporate shareholders opposing a merger. 94 While these fifty-one statutes vary in their procedures and applications, most seek to compensate the dissenting shareholders for the "fair value" of their shares. 9s While providing access to the courts, the statutes also encourage negotiation between the parties by either requiring or emphasizing negotiation before the appraisal proceeding may commence. 96 Appraisal statutes arose in response to a desire for change in the nature of corporate govemance. 97 At common law, corporate acts such as a merger required unanimous shareholder consent. 98 Under this system, courts would block mergers and other "fundamental" LAW art. BA § 121-1102). While each of these statutes awards "fair value" rather than "fair market value," two of the three laws (District of Columbia and Maryland) do so by referring to the dissenters' rights afforded corporations' shareholders. Under such a statute, courts are likely to rely on market value as they normally do for valuing stocks. changes in the corporation at the request of a single dissenting shareholder. As one commentator described:
These restrictions on the majority were serious impediments to the sweeping reorganizations in structure which modem needs had made the order of the day. Consequently statutes were passed in most states conferring wide powers on the majority or a specified percent of the stock, to amend the charter, sell, consolidate, merge, etc. In enacting such statutes, however, it was realized that it was necessary to afford some relief to dissenters, with the result that in most jurisdictions statutes were enacted which give the dissenters the right to receive the cash value of their stock and provide for an appraisal where no agreement as to value can be reached. 99 Professor Melvin Eisenberg has lauded appraisal statutes, noting that the remedy ·•not only serves the function of permitting shareholders to withdraw under certain circumstances at a fair price, but also serves as a check on management." 100 Despite the many difficulties inherent in the remedy, 101 Eisenberg has concluded appraisal rights should be granted even where the dissenters have recourse to a market for their shares.
[W]hile it would not be irrational to eliminate appraisal rights as to shares which are traded under conditions which are likely to insure the existence of a continuous and relatively deep market, it seems more advisable to retain the appraisal right even in such cases, partly to protect the fair expectations of those shareholders whose legitimate expectations center on the enterprise rather than on the market, and partly to serve as a well-designed emergency switch to check management improvidence. 102
Fifteen years after Eisenberg's observations, Professor Joel Seligman critically examined the appraisal remedy, exhibiting greater trust than Eisenberg in the market's ability to provide fair value.1°3 For Seligman, the crucial question was whether a given transaction may be fairly characterized as disinterested. 104 An appraisal remedy, Seligman argued, should be available for interested transactions, such as a parent-subsidiary merger. 105 In a disinterested transaction, however, the appraisal remedy is not necessary to provide a check on management. Managers, frequently owners of the corporation's stock, "usually will associate their best interest with that of their fellow 99 shareholders .... "106 While Eisenberg and Seligman disagree on a great deal, both analyses support the provision of an appraisal remedy for dissenting RELP limited partners. Eisenberg's desire to protect the expectations of "shareholders whose legitimate expectations center on the enterprise rather than on the market" 107 applies with equal force to limited partners who invested in RELPs believing the RELP was a fixed-duration instrument 108 and knowing that no ready market for the RELPs existed.109 The second benefit of appraisal remedies put forth by Eisenberg, providing a check on management, also dictates availability of a remedy for dissenting limited partners. Currently, in the absence of a remedy for the limited partners, general partners continue to promote roll-ups despite strong evidence that such transactions greatly damage the interests of the limited partners. 110 This continued practice shows the necessity of some sort of check on the general partners.
Seligman's analysis leads to the same conclusion. His view that appraisal rights are necessary when conflicts of interest prevent managers from protecting investors' interests applies to roll-ups as well. To say that the RELP general partner, in promoting a roll-up, is less than "disinterested" greatly understates the problem. m A general partner has conflicts of interest in several respects. The general partner receives large fees from the transaction. 112 Usually its position also becomes more secure through changes to the partnership agreement allowing removal only upon a seventy-five percent vote of the RUE shareholders instead of the fifty percent requirement usually found in RELPs. 113 Furthermore, the general partner's interest in the 106 Southmark Corp. last year consolidated 35 of its real estate partnership programs into one, National Realty L.P. Among other benefits, Southmark claimed that rolling up the partnerships would achieve economies of scale. Security holders went along with the deal.
The predicted cost savings are proving elusive. National Realty's most recent financials show that for the nine months ended Sept. 30~ 1988] "other operating expenses" jumped 47%, from $4.3 million to $6.3 million. A cryptic entry called "fees to affiliates" jumped more than 427%, from $137,000 to $722,000.
Company says the increases in operating expenses are the result of a change in the "allocation of the general partner's and affiliates' overhead incurred in connection with administration of partnership properties." How would you put that in English? We'd say the guys who are running the place simply raised their own pay.
[Vol. 90:155 roll-up grows because of the change from a fixed-duration RELP to a RUE of potentially infinite duration. 114 This allows the general partner to continue to receive property management fees. 115 Finally, the roll-up may enhance the general partner's percentage from the sale of properties. As one observer noted:
[A]ny preferences or subordinations that existed in the individual partnerships are abolished in a roll-up. Previously, the general partner might have been prohibited from collecting management fees or taking a share of distributable cash flows until investors achieved return of capital or earned a specified return on investment. After a roll-up, future cash flows are divided among shareholders with no subordinations. 116 This improvement of the general partner's position represents another example of the general partner's incentive to roll partnerships into a RUE. As mentioned above, these facts lead some observers to assert that only general partners do well in a roll-up. 117 The roll-up therefore exemplifies the interested transaction which, according to Seligman, necessitates an appraisal remedy. Thus, under either Eisenberg's or Seligman's evaluation of the appraisal remedy, such protection is needed in the roll-up situation as well as in the case of a corporate merger.
III. PROPOSED REMEDY
Part III of this Note first provides an overview of a proposed remedy, then sets forth the details of the remedy's structure, including how the RELP shares should be valued during the appraisal process. Part III then lists the benefits flowing from such legislation. Finally, this Part addresses the desirability of federal legislation and examines current congressional proposals.
A. Overview of Remedy
To address the lack of remedies available to dissenting limited partners, this Note suggests enactment of a statute with the following features. First, the remedy should require the general partner to incorporate notification of limited partners' right to dissent into the proxy materials. If limited partners do not wish to participate in the roll-up, they must provide the general partner with a notice of intent to dissent with their "no" votes. The general partner, after the vote approving the roll-up, must pay the dissenting limited partners what the general partner believes to be the fair value of the limited partners' RELP shares. Dissenters dissatisfied with this payment should then have access to a judicial appraisal proceeding, to which all dissenters are joined. At this proceeding, the court should award the dissenters an amount based on the net asset value of the underlying real estate. The court should determine this value by appointing a qualified real estate appraiser, who uses the property valuation performed by the general partner in connection with the roll-up as a minimum to his or her appraisal. This suggested procedure is set forth in greater detail below.
B. Proposed Remedy in Detail
To find a workable remedy structure for dissenting RELP limited partners, a legislature need look no further than the appraisal remedy set forth in the Revised Model Business Corporation Act (RMBCA). 118 The RMBCA's provisions, with a few adjustments, can promote the goal of providing dissenters with fair value for their RELP shares.
The RMBCA "seeks to increase the frequency with which assertion of dissenters' rights leads to economical and satisfying solutions, and to decrease the frequency with which they lead to delay, expense, and dissatisfaction." 119 To accomplish this, the RMBCA "motivat[es] the parties to settle their differences in private negotiations, without resort to judicial appraisal proceedings."12o Section 13.20 121 of the RMBCA requires that a corporation notify shareholders of their dissenters' rights under the appraisal statute in the shareholder meeting notice. Similarly, the RELP appraisal remedy should require the general partner to notify the limited partners of their right to dissent. Because limited partnerships lack a counterpart to the shareholders' meeting, such notice could be required as part of the proxy materials. 122 This notice would help provide a meaningful remedy to limited partners, many of whom would otherwise be unaware of any statutory protection.123
Under section 13.21 124 a dissenting shareholder must notify the 118. REVISED MODEL BUSINESS CoRP. Acr, ch. 13 (Comm. on Corporate Laws of the Section of Corp., Banking & Business Law, Am. Bar Assn. 1991) [hereinafter RMBCA]. The RMBCA does not refer to its scheme as an "appraisal right," due to its emphasis on nonjudicial settlement of disputes regarding share value. The RMBCA prefers the term "dissenters' rights to obtain payment for their shares." RMBCA Ch. 13 intro. cmt. For simplicity, this Note will refer to these rights as "appraisal rights" or "appraisal remedy."
119. RMBCA Ch. 13 intro. cmt.
Id.
121. RMBCA § 13.20. 122. The general partner sends proxy materials to the limited partners to explain the roll-up and seek affirmative votes. Because these proxy materials tend to be long and complicated, the legislation should take steps to ensure that the notice of the right to dissent is not buried deep within a lengthy prospectus. corporation of an intent to assert dissenters' rights. To provide advance warning of the number of potential dissenters, the RMBCA requires dissenters to provide this notice before the shareholder vote. If the shareholders approve the merger, section 13.22 125 calls for the corporation to "deliver a written dissenters' notice to all shareholders who satisfied the requirements of section 13.21." 126 This notice informs the shareholders of the payment demand procedure and supplies them with a form for doing so. Pursuant to section 13.23, 127 the shareholder must then demand payment for the shares within the time limits set forth in the dissenters' notice or lose his or her right to payment.
When adapting sections 13.21, 13.22 and 13.23 to the roll-up situation, a legislature could consolidate these three steps. The notice of intent to dissent, as set forth in section 13.21, could be provided at the time the limited partner votes against the roll-up. 128 A demand for payment could accompany the "no" vote, provided the notice of dissenters' rights includes instructions regarding these steps. Such a consolidation would shorten the process and make it less expensive. 129
Pursuant to section 13.25 the corporation must "pay each dissenter who complied with section 13.23 the amount the corporation estimates to be the fair value of his [or her] shares, plus accrued interest."130 The provision mandating payment before reaching a final agreement on value "is based on the view that since the person's rights as a shareholder are terminated with the completion of the transaction, he should have immediate use of the money to which the corporation agrees it has no further claim." 131 This immediate payment could end the dispute, thereby advancing the RMBCA's goal of settling these issues without resort to a court proceeding. 132 To achieve this goal, a statute securing dissenters' rights for RELP limited partners should incorporate a similar provision.
If the payment does not satisfy the dissenter, the shareholder may have access to the court in a judicial appraisal proceeding. Following 132. See supra note 118. This is also a broader goal of the legal system. section 13.30, 133 the RELP appraisal statute should require the general partner to commence the court action, joining in one action all dissenters who notified the general partner of their desire to have access to appraisal. 134 The court may appoint one or more appraisers "to receive evidence and recommend decision on the question of fair value." 13 s The RMBCA declines to mandate how the appraisers determine "fair value." Instead, it "leaves untouched the accumulated case law about market value, value based on prior sales, capitalized earnings value, and asset value." 136 RELPs differ from corporations in this sense because they lack well-settled valuation methods, and differ sufficiently in other ways to suggest an obvious valuation method to be employed by a court in an appraisal proceeding. Thus, a legislature enacting a RELP appraisal statute need not take such a "hands off" approach to valuation and should therefore mandate use of net asset value.
C. Valuation of the RELP Shares
As discussed above, 137 market value represents the measure of a security's worth which is easiest to compute. Unfortunately, awarding market value to a dissenting RELP limited partner unjustly penalizes that investor.13s An attempt to emulate the RMBCA's goal of giving dissenters "a right to withdraw their investment at a fair value ... " 139 mandates a search for a better measure of value.
The courts have embarked on such a search in the corporate stock context. The Delaware Supreme Court, in Weinberger v. UOP, Inc., 140 addressed the issue of valuation of minority stock in an appraisal proceeding. The court rejected the "Delaware block method" 1 41 and called for an approach including "proof of value by any techniques or methods which are generally considered acceptable in the financial 133. RMBCA § 13.30.
134. The joining of all dissenters would make the procedure less expensive and preclude duplicative litigation. For dissenters who share counsel to save money, some of the problems facing class action plaintiffs could arise. See supra notes 33-34. Most of these problems, however, will not appear in this context. For e~ple, no difficulty regarding a search for other plaintiffs will arise, as this burden will be placed on the general partner. Furthermore, it must be emphasized that this court procedure represents the final step in a long process during which settlement may occur. The DCF method complies with the Weinberger mandate to use a technique acceptable in the financial community, as it is the most widely used stock valuation method. 146 Applying the DCF method to value a RELP would involve estimating the future cash inflows, including rental income and proceeds from the sale of property, and offsetting these benefits by the future cash outflows, such as debt service, maintenance expenses, and administrative costs. Th'ese future cash flows would be discounted to obtain a present value of the RELP. The most important variable in this equation is the sale price of the property at the termination date of the partnership. As such, the liquidation value of the enterprise becomes the largest determinant of value. Reliance on liquidation value has been criticized in valuation of stocks, because it may have little probative value for an ongoing enterprise. 147 In the RELP context, this criticism does not apply. Although the RELP is an ongoing enterprise, it also represents an enterprise designed to terminate at a given date. Liquidation value, in other words, is appropriate for an enterprise which, unlike a corporation, was meant to be liquidated.
While discussing the problems inherent in a damages action, this Note concluded that net asset value is a better measure than market value of the "fair value" of RELP shares. 14 9 This may appear to be inconsistent with the idea of utilizing DCF analysis, but net asset value actually approximates DCF. Assuming some level of value efficiency in the real estate market, the value of the RELP's underlying real estate will equal the expected cash flows associated with that real estate. 150 Thus, use of net asset value would yield the same benefits as DCF analysis, while still providing simplicity. A RELP appraisal should therefore call for the appointment of an appraiser to give the court an estimate of the RELP's net asset value. This estimate would determine the amount paid to the dissenting limited partners.
In fact, the general partner causes an appraisal of the RELP's property to be conducted as part of the roll-up process. 151 The general partner, however, has considerable incentive to inflate the appraisal. The structure of roll-ups ensures that the number of RUE shares the general partner receives is tied to the appraisal of the real estate. 152 Inflated estimates of the real estate value also increase estimated future cash flows, thereby making the roll-up appear more attractive to the voting limited partners. Thus, estimates of the RELP's net asset value already exist, albeit in a form somewhat biased toward higher values.
These incentives would be reduced if the general partner's estimate of net asset value also determined the amount paid to dissenting limited partners. A better alternative would be to use these appraisals as a minimum value. Use of this floor would reduce the temptation to exaggerate the appraisals, but not give the general partner too much incentive to grossly underestimate the values.
D. Benefits of the Proposed Remedy
The primary benefit of the appraisal legislation described above is the better protection it offers RELP investors. As discussed earlier, many RELP investors planned to hold their investment until the termination date. In addition to providing a remedy where none existed before, 155 this Note's proposal, by establishing procedures and defining the scope of inquiry, would make the process less expensive. While a limited partner would incur some expense pursuing the dissenters' rights, the amount involved would almost certainly be less than the sum required to litigate the many issues 156 that, in the absence of a dissenters' rights statute, must be litigated.
Many critics of appraisal remedies point to the relative paucity of case law on the subject as proof of the prohibitive cost of such procedures.157 Indeed, expense can prove problematic in current state appraisal remedies which do not require the corporation to join all dissenters as parties to one appraisal proceeding. 158 This Note's proposal would address the cost problem by requiring the general partner to join all dissenters as parties to one appraisal proceeding. Furthermore, the lack of case law under state appraisal statutes may be a result of the statutes' more efficient dispute resolution procedure. 159 Because a statute addressing roll-ups should likewise emphasize negotiation before resorting to the court, many roll-up disputes could be resolved without litigation.
Finally, a statute forcing the general partner to pay fair value for dissenters' RELP shares will deter some ill-conceived roll-ups. For example, many roll-ups have lumped profitable RELPs with unprofitable ones. 160 Because the general partner could expect a fairly substantial level of dissent from holders of the profitable RELPs, the general partner would be less likely to pursue such damaging roll-ups. The statute cannot guarantee that only sensible roll-ups take place, but it can reduce the number of roll-ups completed in the future. While rollups need not be damaging per se, a decrease in the frequency of rollups must be considered a benefit, given the amount of losses incurred as a result of roll-ups thus far.161 154 
E. The Need for Federal Legislation
The Advantages of Federal Legislation
Showing the need for legislation and suggesting a statutory structure does not quite complete the picture. The issue arises as to whether this statute should be enacted by Congress or by the states. The debate between the desirability of federal action versus state legislation is not new. In the corporate context, scholars have long debated the need for federal regulation to replace the existing system of control by the states. 162 One voice strongly advocating "federalization" of corporate law has been that of Professor William Cary. In his 1974 article examining the corporate law of Delaware, 163 Cary concluded that states' desire to attract corporations has led to a "race for the bottom, with Delaware in the lead .... " 164 Cary criticized Delaware's efforts to attract corporations by making its law attractive to management, asserting that "the raison d'etre behind the whole system [is] revenue for the state of Delaware" 165 and that there might not be any "public policy left in Delaware corporate law except the objective of raising revenue." 166 The federal government, by enacting the legislation described in this Note, could prevent any such "race for the bottom" with respect to limited partnerships. Although states' financial incentive to attract partnerships may not be as strong as it is to attract corporations, states can earn revenue in the way of transaction fees or other taxes by luring partnerships. General partners, noting the difference in state laws regarding roll-ups, could seek to have the partnership agreement amended so that the partnership is based in a state with little or no protection against roll-ups. The utter lack of an effective remedy for a limited partner confronted with a roll-up mandates that protection for the limited partner, rather than a government's need for income, should drive the structure of the law . 1 67
Dangers other than a "race for the bottom" lie in potentially inconsistent state regulation. RELP holders already suffer from the dif- The debate over the merits of federal and state regulation has also occurred in the area of corporate mergers. One commentator has examined two-tier mergers and concluded "notions of federalism dictate state regulation of the second step transaction." 17° Further, "a state may be interested in preventing the loss of local employment that occurs when a corporation relocates to another state [and] avoiding other adverse impact on the local economy." 171 The differences between a corporate merger and a roll-up suggest rejection of the application of this argument to roll-up legislation. The state has no such interest in regulating roll-ups. A roll-up does not lead to loss of employment or any other such adverse effects on the local economy. 172 Rather, it simply rearranges the form of ownership of the underlying real estate.
These "notions of federalism" -i.e., the practice of allowing states to govern local interests -cannot stand up to the other reasons for preferring federal legislation. The urgency of the situation represents the foremost of these reasons. As mentioned, over $3 billion worth of RELPs could be rolled-up if the limited partners receive no protection. 173 Although enactment of federal legislation may prove a lengthy process, it certainly can be accomplished more quickly than enactment of legislation by fifty state legislatures.
Furthermore, a federal appraisal statute would not constitute a congressional excursion into an area previously controlled only by the states. Limited partnership interests already fall under the regulation of the Securities Act of 1933. 174 Because limited partnership interests meet the criteria of an "investment contract" set forth by the Supreme Court in S.E.C. v. W.J. Howey Co., 175 courts have held these interests to be securities subject to regulation under the 1933 Act. 176 Thus, federal action would amount to a simple exercise of Congress' well-established regulatory power.
Cu"ent Congressional Proposals
Some members of Congress, sensing the need for federal legislation, have introduced legislation to protect limited partners from rollups. Representative Edward Markey has introduced H.R. 1885; 17 7 meanwhile, Senator Christopher Dodd has proposed a similar bill, S. 1423. 178 Each of these bills ca11s for more complete and clearer disclosure to limited partners asked to approve a roll-up. 179 Furthermore, each proposal mandates availability of an appraisal for each limited partner who desires one. 180 While the reforms suggested by these measures would do much to alleviate limited partners' problems with roll-ups, the proposals leave many problems unresolved. Neither bill sets forth in any detail how the appraisal is to be conducted. For example, neither proposal addresses how the parties are to determine a value for the RELP shares. Thus, it would be up to the Securities and Exchange Commission, in its rulemaking capacity, to handle issues such as whether the value of the RELP shares should be reduced by an illiquidity discount.181 If [Vol. 90:155 one of these measures (or similar legislation) becomes law, the SEC will determine exactly how well the statute protects limited partners.
CONCLUSION
Despite the promises of general partners, roll-ups have not helped limited partners salvage their investments. On the contrary, most RUEs have performed quite poorly on the market. Despite this, over $3 billion worth of RELPs could be the subject of future roll-ups. Although there are indications that limited partners may not be as quick to approve roll-ups as they have in the past, 182 a limited partner who does not wish to participate in the roll-up has no alternative if a majority of the limited partners approves it. Litigation offers little hope to limited partners, who, on the average, hold small investments. Some states have attempted to address the roll-up problem, but only federal legislation can effectively regulate roll-ups.
This Note suggests a statutory framework for providing dissenting limited partners with an alternative to roll-ups. The suggested scheme aids limited partners by protecting their reasonable expectations through an appraisal remedy. Also, by delineating many of the logistics of the appraisal process, such a statute would reduce the expense associated with the procedure. Finally, a law requiring payment of fair value for dissenting limited partners' RELP shares may discourage some general partners from proposing ill-conceived roll-ups.
Although many members of Congress perceive the need for federal legislation, the bills proposed thus far lack specificity. The sponsors of these measures have chosen instead to leave the details to the SEC rulemaking process. It is possible that the SEC may promulgate rules which mandate a procedure similar to the one suggested here. If so, these legislators' efforts to protect limited partners will be a success. On the other hand, the bills may be defeated or the SEC may make rules which lack essential features, such as awarding dissenters an amount based on the value of the underlying real estate. In that event, dissenting limited partners may find themselves in their original predicament -confronted by a roll-up with no viable alternative to participation. 
